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KEY TAKEAWAYS

A growing administrative state is endan-
gering children’s minds, bodies, and
family relationships by pushing destruc-
tive gender ideology in schools and health
care.

Parents have inherent, natural rights to
direct the upbringing, education, and
care of their children. But courts have not
protected parental rights consistently.

Congress should guarantee that parental
rights are treated as fundamental rights
that cannot be overridden by ideologically
driven policies.

fter the COVID-19 lockdowns and remote

learning allowed parents to see what their

children are being taught in school, they rose
up at school boards and in state legislatures to protest
their children’s indoctrination in the radical and toxic
tenets of critical theory on race and gender. Florida
and Arizona have enacted parental rights laws that
recognize and strengthen the fundamental right of
parents to direct the upbringing, education, and care
of their children.!

However, the federal government is enacting pol-
icies in both education and health care that could
override state protections of parental rights.?2 Con-
gress should therefore pass a statute to confirm that
parental rights are fundamental rights in order to
ensure that courts apply the highest legal standard
of review—“strict scrutiny”—to federal government
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policies. The standard will strengthen parents’ ability to challenge federal
policies that exclude them from crucial decisions for their children.

Gender Ideology and “Gender-Affirming Care”

Gender ideology poses new threats to children’s minds and bodies, as
well as to their family relationships. To understand the potential impact
of gender ideology in education, and even child custody proceedings, it is
vital to understand the medical standard of care.

Gender ideology substitutes a scientific understanding of the male
and female sexes with a person’s self-determined sense of “gender iden-
tity.” A boy or girl who experiences confusion or dissatisfaction over his or
her biological sex and identifies as the other sex—or no sex, or both sexes
(“non-binary”)—should, of course, be treated with dignity and respect.
There is heated public debate over the proper standard of medical care for
minors experiencing gender confusion, or who have a clinical diagnosis of
gender dysphoria.?

The Biden Administration is promoting “gender-affirming care” for
minors suffering from gender confusion. This “care” begins with “social
transition” (selecting clothing, name, pronouns, restrooms, and other
facilities to present as a different gender). It is followed by “medical tran-
sition,” where a child receives puberty blockers, masculinizing or feminizing
hormones, and “gender-affirming” surgeries, such as mastectomies and
hysterectomies.

This approach was developed through experiments with children in
the Netherlands who were given puberty blockers at age 12 and cross-sex
hormones at age 16. Unlike in the United States, the test subjects were
screened for psychological comorbidities and excluded if they, for example,
had severe depression. Alarmingly, 100 percent of children who were given
puberty blockers according to this “Dutch Protocol” went on to receive
cross-sex hormones that can result in permanent sterility and other serious
health consequences. And this despite the evidence that clearly shows that
upwards of 90 percent of children with gender confusion simply grow out of
itif no “affirming” interventions are undertaken, social or otherwise. The

“affirming” model is now facing increasing scrutiny around the world by
scholars, medical professionals, “detransitioners” (those who have ceased
to identify and present themselves as the opposite sex), and concerned par-
ents who question if puberty blockers are a one-way street to even more
harmful medical transition—rather than a harmless “pause button” as some
proponents claim.*
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Recently, two leading doctors in the U.S. who have performed physical
interventions on children, and who identify as transgender themselves,
expressed caution and emphasized the need for parental involvement.®
European countries (including Finland, Sweden, and the United Kingdom)
that formerly followed the Dutch Protocol have now placed strict limits on

“gender-affirming” medical interventions for minors,® especially because
evidence shows that such interventions do not cure existing depression or
suicidality and instead tend to lock them in and make them worse.”

A lawsuit brought by a female detransitioner against Britain’s main
gender clinic highlighted the lasting physical, emotional, and mental
damage experienced by thousands of young people.® In addition, schol-
ars and medical professionals are pointing to flaws in gender-affirmative
research presented by leading medical organizations, such as the American
Academy of Pediatrics.’

A growing number of medical professionals now recommend “watchful
waiting” (instead of the Dutch Protocol) to allow parents and doctors to
observe whether the experience of puberty leads to resolution of gender
confusion, with some studies showing that the confusion naturally resolves
itself in up to 90 percent of children.'” This approach minimizes the risks
associated with medical interventions that can lead to sterilization and
other life-long consequences.

Nevertheless, the Biden Administration is aggressively promoting
“gender affirmation” as the correct standard of care for gender-confused
minors.! But states are beginning to push back to protect vulnerable chil-
dren from these harms.'? Some states are prohibiting the use of Medicaid
funds for gender transition and are banning these procedures on minors.*
Notably, Florida medical licensing authorities recently held hearings on
the efficacy of these treatments and, after an exhaustive review of the
research, adopted a proposed standard of care that prohibits their use
on children.™

The Biden Administration’s imposition of this dubious standard of care
at the federal level (as well as on states), combined with the silencing of
doctors, counselors, and teachers, reduces the choices of parents who want
to—safely and ethically—care for their gender-confused children. (See below
under “Gender Ideology in Federal Health Care Policies.”) The standard
of care can also be determinative in child custody proceedings brought
against parents (including married parents) by the government or a parent,
guardian, or other family member who seeks “gender-affirming” care for
their child.”®
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Gender Ideology in Federal Education Policies

American children are already bombarded with gender ideology in social
media and entertainment. Children have become deeply confused after
being exposed to the radical—and false—idea that they may be “born in the
wrong body.”*® Medical researcher Lisa Littman and journalist Abigail Shrier
have documented the explosion of transgender identification, especially in
girls. They identify social contagion as the source of the sudden increase."”
According to one study of Pittsburgh high schools, up to 10 percent of teen-
agers identify as gender-diverse, including transgender, non-binary, and
gender queer.'® Nationally, between 2017 to 2020, a study by the Williams
Institute estimated that the number of teens ages 13 to 17 who identified as

“transgender” doubled, rising from a long-time average of 0.7 percent to 1.4
percent of that population.”” According the study, 13-year-olds to 17-year-
olds accounted for a disproportionately larger share of the transgender
population. They were just 7.6 percent of the total U.S. population, but they
made up roughly 18 percent of those who identify as transgender.*

Now, taxpayer-funded schools are exacerbating the confusion by embed-
ding gender ideology (and “gender-affirming care”) into children’s minds
through school curricula and policies. This government gender policy will
potentially affect 50 million students, including those in military schools.?

Some schools are using curricula and other materials that promote gender
ideology and transgender identities to students. Other schools treat gender
identity as part of a narrative of structural oppression that stigmatizes dissent
and creates incentives to explore an experiment with non-conforming gender
identities.? Parents are often unaware that gender ideology is being taught to
their children. When this information is hidden, it deprives parents of their
ability to exercise their right to direct their children’s education. This is a
fundamental right that does not end at the schoolhouse gate.

While federalism should prevent the federal government from interfer-
ing with the curricular decisions of states, more and more congressional
and regulatory actions are imperiling parental rights by pushing gender
ideology into public schools. The looming threat of the Equality Act could
inject gender ideology into curricula nationwide through a misguided
interpretation of the 1964 Civil Rights Act.?* And the Biden Administration
is preparing to issue a rule that would impose gender identity policies on
K-12 schools throughout the country. This rule will profoundly affect both
students and parents. In June, the Administration issued a Notice of Pro-
posed Rulemaking (NPRM) stating that it would reinterpret prohibitions
on “discrimination on the basis of sex” in Title IX of the 1972 Educational
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Amendments to include “gender identity.”>* The NPRM incorrectly relies
on the U.S. Supreme Court’s decision in Bostock v. Clayton County, which
applied only to employment, not education.?

Nevertheless, Title IX’s redefinition of sex demolishes the reasonable
separation of the sexes in sports, locker rooms, restrooms, and even over-
night lodging on school trips, diminishing safety, privacy, and fairness for
women and girls. It also endangers children’s mental health and under-
mines parental rights.?

“Gender Support Plans” in Schools
Threaten Parental Rights

The Biden Administration pushes schools to treat a child’s gender confu-
sion through “social transition” to a different gender.?” This involves school
officials creating a gender support plan (GSP) for the student and helping
the child to select names, pronouns, and clothing that align with the child’s
self-perceived gender rather than with his or her biological sex. This social
transition also includes requiring all faculty and other children to treat and
address students under the GSP according to their declared gender identity.
With the encouragement of the Biden Administration, schools are imple-
menting these GSPs without any notice to or consent from an affected child’s
parents. The Biden Department of Education’s Fact Sheet “Supporting Trans-
gender Youth in Schools” tells schools to keep a student’s gender identity
(including names and pronouns) private, unless disclosure is required by the
law.?® Parents who have discovered that their schools are helping to socially
transition their children without notifying them or seeking their consent
have filed lawsuits in Virginia, Wisconsin, Florida, and California.

In Kettle Moraine, Wisconsin, for instance, school officials defied the
wishes of parents who did not want their 12-year-old gender-confused
daughter to be treated as a boy. After the parents removed her from school
and she received counseling, her distress subsided, and she once again
embraced her biological sex. She concluded that gender affirmation “really
messed me up” and fostered anger against her mother.3°

Kenneth Zucker, one of the world’s leading experts on gender dysphoria in
children, warns that implementing a social transition plan is “a psychosocial
treatment that will increase the odds of long-term persistence” of gender
dysphoria.® The vast majority of children will eventually “desist” from identi-
fying as the opposite sex if allowed to naturally experience puberty. Therefore,
schools that “socially transition” them with new pronouns and names may
actively steer them away from reconciling with their sex.
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Title IX and “Gender Support Plans”

Despite these dangers, the Biden Administration is pressuring schools
to adopt GSPs that could lead to the exclusion and deception of parents
who disagree with the gender-affirmation model.*? Excluding parents could
increase suicidality rather than reduce it as transgender advocates often
claim.*®

The Biden Administration has refused to commit to respecting the
authority of parents to determine the best course of treatment for their
child’s gender confusion. When asked by Representative Jim Banks (R-IN)
if schools could keep a student’s gender transition secret from parents,
Education Secretary Miguel Cardona demurred. Instead, he claimed that
students may feel safer at school than at home, effectively demonizing par-
ents who rightly believe that watchful waiting is a better approach to dealing
with gender confusion. The Education Secretary then called teachers “the
front-liners when it comes to supporting our students.”** President Joe
Biden himself echoed a statist view of children at the White House. During
an event celebrating teachers, President Biden stated, “They’re not some-
body else’s children; they’re like yours when they’re in the classroom.”3*

But Title IX’s new definition of “unwelcome sex-based conduct” may
cause schools to ignore or override explicit directions from parents to use
a child’s given names and biologically accurate pronouns on the basis that
it would create a supposed “hostile environment” for the student.*

Such policies undermine the fundamental right of parents to direct the
upbringing of their children, and to make decisions about their children’s
moral upbringing, education, and health care in a manner consistent with
the best evidence from science and medicine, as well as their moral and
religious values.

There are some encouraging signs in lawsuits challenging these harmful
policies that put children at risk. In Ricardv. USD 475 Geary Cnty., a Kansas
federal judge enjoined schools from requiring teachers to deceive parents.
The judge wrote, “Itis illegitimate to conceal information from parents for
the purpose of frustrating their ability to exercise [their] fundamental right”
to direct the education and upbringing of their child.>”

Usurping Parental Rights in Education Endangers Children

There is no evidence that “gender affirmation” improves a child’s mental
health—quite the opposite.?® Therefore, schools that treat parents with
suspicion because they do not support social transition act on ideology,
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not science. According to Stephen Levine, an expert in gender dysphoria
and a Distinguished Life Fellow of the American Psychiatric Association,
encouraging a child to “live radically different identities at home and at
school, and to conceal what he or she perceives to be his or her true identity
from parents, is psychologically unhealthy in itself, and could readily lead
to additional psychological problems.”*’

Injecting gender ideology into school policy could also detract from examin-
ingunderlyingissues like anxiety, depression, and trauma.*® After the Obama
Department of Justice investigated a California school district for allegedly
violating Title IX with respect to transgender issues, the school adopted a
gender identity policy.* The school then sought to socially transition female
student Yaeli, who had been dealing with depression for years. The girl’s
mother, Abigail Martinez, questioned the school’s response and sought help
for her daughter’s underlying mental health issues. As a result, the school
psychologist recommended that the Department of Child and Family Services
(DCFS) remove the 16-year-old from her home.** Although there was no
finding of neglect or abuse, she was placed in a foster home. The DCFS did not
take steps to address the girl’s underlying mental health challenges. Instead,
she was given hormone injections to “affirm” a male gender identity—all
without her mother’s consent. After being taken into state custody and starting
cross-sex hormones, Yaeli ultimately committed suicide.

Because teens like Yaeli do not yet have the capacity to make rational
decisions like adults do, laws have always sought to protect them from the
consequences of decisions that they cannot understand, including self-med-
ication or irreversible surgeries.** And the best protection for children’s
minds and bodies is for caring parents to be involved in the decision-making
at every step. Supporters of gender ideology seek to carve out an exception
to this rule and kick parents out of medical decisions involving children.
But schools are no more equipped to treat a student’s mental health than
they are a student’s physical health. Parents provide a vital check against
schools pushing social and medical transition on children.

Gender Ideology in Federal Health Care Policies

The Biden Administration is also imposing its standard of care for
gender confusion through punishment of medical professionals using a
non-discrimination prohibition in the Affordable Healthcare Act (Section
1557). Courts have enjoined enforcement of this “transgender mandate”
because it would require medical professionals to dispense cross-sex hor-
mones and perform sterilizing surgical procedures even if it violated their
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consciences.** However, the mandate hangs like the sword of Damocles

over medical professionals who want to avoid causing irreversible harm to

children, or who believe it is best to see if a child desists from identifying as

transgender as so many others do. In addition, the Biden Administration has

announced its plans to defund therapists who believe that watchful wait-
ing and addressing the underlying causes of gender confusion are a better
approach.* By punishing doctors and counselors, the federal government

is denying parents a choice of health care providers for their children.

In addition, the Biden standard of care is a threat to parents’ custodial
rights. State officials in Ohio and California have cited parents’ disagree-
ment with gender-affirming care as a basis for terminating custody.** The
American Academy of Pediatrics’ definition of child abuse and neglect
includes “failure to follow a physician’s instructions once medical advice
has been sought.”*” And some physicians argue that doctors have an “ethical
duty” to report parents who do not support “gender-affirming care” to Child
Protective Services for neglect.*®

This threat creates an impossible dilemma for parents by forcing them
to choose between going along with the transitioning of their child or losing
custody of their child. Both the Biden standard of care and the transgender
mandate threaten parents’ ability to direct their children’s care and custody.

State of the Law on Parental Rights

The U.S. Supreme Court has long recognized that the Constitution protects
parental rights, concluding that parents have a “natural duty” and right to
direct their child’s education.*” In Pierce v. Society of Sisters, the Court added:

“[TThe child is not the mere creature of the State; those who nurture him and
direct his destiny have the right, coupled with the high duty, to recognize
and prepare him for additional obligations.”*® And in Wisconsinv. Yoder, the
Court stated: “The history and culture of Western civilization reflect a strong
tradition of parental concern for the nurture and upbringing of their children.
This primary role of the parents in the upbringing of their children is now
established beyond debate as an enduring American tradition.”®

In Troxelv. Granville, the Supreme Court reaffirmed the fundamental right
of parents to make “decisions concerning the care, custody, and control” of
their children, adding that the Constitution does not permit infringement on
parental rights “simply because a state judge believes a ‘better’ decision could
be made.”*? But the Troxel decision failed to clarify that courts should apply the

“strict scrutiny” test under which the government must demonstrate that its
policies serve interests of the highest order that cannot otherwise be served.
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As aresult, lower federal and state courts have not consistently treated
parental rights as fundamental. Some have not applied the strictest level of
scrutiny to government conduct that infringes on parental rights. Lowering
the standard of review unfairly places the burden of proof on parents.>*

Because of the lack of clarity about the correct standard of legal review,
parents have little legal recourse when schools intrude on the legitimate
decisions and prerogatives of parents in cases that do not involve abuse or
neglect. Parents who want to challenge the Biden Administration’s efforts to
promote gender ideology in schools and health care will be at a disadvantage
in jurisdictions that do not apply the strict scrutiny standard.

What Congress Should Do

Congress has authority to enact federal legislation to protect paren-
tal rights from infringement by the federal government. Section 5 of
the Fourteenth Amendment gives Congress the “power to enforce, by
appropriate legislation, the provisions of this article.” As discussed, the
U.S. Supreme Court has recognized that “the Due Process Clause of the
Fourteenth Amendment protects the fundamental right of parents.”* By
enacting legislation, Congress would be acting to enforce this constitu-
tional guarantee.

Parental rights differ from the other unenumerated rights that the
Supreme Court has identified under the Due Process Clause. Parental rights
have along, well-established history in Western legal thought and tradition.
For aright to be protected under the Due Process Clause, as the majority
wrote in the 2022 Dobbs decision, it must be “deeply rooted in this Nation’s
history and tradition and implicit in the concept of ordered liberty.”>°

The Supreme Court has long recognized parental rights to be a fun-
damental right rooted in this nation’s tradition and history.?” Therefore,
Congress should enact legislation that, at a bare minimum:

¢ Codifies the fundamental nature of parental rights as “deeply
rooted in our nation’s history and tradition.”*® Doing so would
ensure that courts treat parental rights according to the highest
standard of legal review: strict scrutiny.*

¢ Confirms that parents have the right to choose public, private,
religious, or home school, as well as the right to make reason-
able choices within public schools; to direct the moral or religious
training of the child, including on questions of sexuality and identity;*°
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to access and review all medical records of the child; and to make and
consent to all physical and mental health care decisions for the child.

¢ Provides parents with a private right of action against the
federal government when their rights are violated.

Members of both the House and Senate have introduced other important
bills to protect parental rights in education.® Senator Tom Cotton (R-AR)
has introduced abill that would require schools to obtain parental consent
before facilitating a child’s gender transition and includes a private right
of action when schools fail to do so0.* There are also parallel efforts in the
states.®

In the 117th Congress, Representative Debbie Lesko (R-AZ) introduced
the Parental Rights Amendment to the U.S. Constitution.®* Passing the
Parental Rights Amendment will provide the highest level of protection for
parental rights and should be the ultimate goal for Congress. In the mean-
time, enacting a statute to prohibit the federal government from violating
parental rights in education and health care will equip parents to protect
their children from federal overreach and radical and destructive ideologies.

Conclusion

Parents have a natural right to direct the moral upbringing, education, and
physical and mental health of their children. These rights are deeply rooted
in this nation’s history and tradition. Congress should confirm that pa-
rental rights are fundamental rights in order to ensure that federal govern-
ment policies never overrule these rights without the most compelling and
particularized of reasons under law. The presumption must always be that
mothers and fathers know and love their children best.

Emilie Kao is a Visiting Fellow in the Richard and Helen DeVos Center for Life, Religion,
and Family at The Heritage Foundation; and Senior Counsel and Vice President of
Advocacy Strategy at the Alliance Defending Freedom.
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